UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF SOUTH DAKOTA

In re: ) Bankr. No. 04-40136
) Chapter 7
LOREN D. M LLER )
Soc. Sec. No. XXX-XX-5312 )
and )
JEAN A. M LLER )
Soc. Sec. No. XXX-XX-5867 )
Debt ors. )
CORTRUST BANK, N. A., ) Adv. No. 04-4016
Plaintiff, )
)
-VS- ) DECI SION RE: PLAINTIFF S
) COWMPLAI NT SEEKI NG DENI AL OF
LOREN D. M LLER ) DI SCHARGE OR A DETERM NATI ON
and JEAN A. M LLER, ) T HAT CLAI M I S
NONDI SCHARGEABLE
Def endant s. )

The matter before the Court is Plaintiff CorTrust Bank
N. A.’ s conpl ai nt agai nst Def endants-Debtors Loren D. and Jean A
M1l er seeking a denial of Debtors’ discharge under 11 U S.C. 8§
727(a) or a determnation that the Bank’s pre-petition claim
agai nst Debtor Loren MIler is nondi schargeabl e under 11 U.S. C.
88 523(a)(4) or (a)(6).* This is a core proceeding under 28
US. C 8 157(b)(2). This Decision shall constitute the Court’s
findings and conclusions under Fed.R Bankr.P. 7052. As set
forth below, Debtor Loren MIller’s general discharge of debts
w Il be denied. No relief against Debtor Jean MIler was be

or der ed.

! The Bank did not seek a determ nation under 88 523(a)(4)
or (a)(6) that it held a nondischargeable pre-petition claim
agai nst Debtor Jean M|l er



l.

On June 1, 2000, CorTrust Bank, N A, (“Bank”) mde a
busi ness loan to Gal axy-MCS, Inc. (“Galaxy”) for $300, 000. 00.
The funds were used by Gal axy to purchase a conputer and printer
repair and servicing business in the Sioux Falls and Sioux City
areas from an entity with a simlar nanme. The Small Busi ness
Adm ni stration (“SBA”) provided a guarantee for the note.

The Bank obtained a blanket security interest in all of
Gal axy’ s business property, including, but not limted to, its
i nventory, equipnment, mintenance contracts for the conputer
work it perfornmed, and accounts receivable. Item zed exhibits
to the security agreenment indicated Galaxy’'s personalty was
worth $79,845.00 ($62,845.00 in inventory and $17,000.00 in
equi pnent) and that its mintenance contracts were worth
$24, 257. 70.

Loren D. Mller (“Mller”) was the president and sole
st ockhol der of Gal axy. He gave a personal guarantee to the Bank
for Galaxy’s note and agreed therein to preserve any coll ateral
for the note.

In the latter half of 2003, MIller asked the Bank to
refinance Galaxy’'s note. As part of the request, MIller gave
the Bank a bal ance sheet for Gal axy dated Septenber 29, 2003.
Thi s bal ance sheet indicated the corporation had tangi bl e assets
val ued at $48, 119. 08 (deposits, $2,403.28; accounts receivable,
$984. 39; “Stockhol der | oan receivable,” $19,814.87; inventory,



$20, 000. 00; petty cash, $400.00; and depreciated equipnent,
$4,516.54) and intangi ble assets (“Organi zation Costs,” “Loan
Costs,” “Purchase of business,” | ess “Accunul ated Anortization”)
val ued at $186, 961. 90. The Bank denied Galaxy’'s request to
refinance.?

Gal axy ceased business at the end of 2003 and filed for
Chapter 7 relief on February 4, 2004 (Bankr. No. 04-40135 in the
District of South Dakota). According to Galaxy’ s bankruptcy
schedul es of assets and a February 6, 2004, letter from Gal axy’s
bankruptcy counsel to the Bank, the corporation did not own any
assets.

At Galaxy’s March 12, 2004, 8§ 341 neeting of creditors,
Loren Mller, as Galaxy’'s president, testified that he did not
recei ve any conpensation or “owner draws” fromGal axy during its
final three nonths of business. He said the inventory was all
used up by the tinme the business ceased operating and that the
busi ness’s funds had been paid out to enpl oyees or vendors. He
stated that the only assets Gal axy had on the petition date were
two old conmputers and two desks of |limted or no value |ocated

in Galaxy’'s Sioux City office.

2 The Bank made a personal loan to MIler and his wife Jean
on October 6, 2003. The one-year |oan was for $112,367.98. As
collateral, the MIlers gave the Bank a nortgage on their hone
in Hartford, South Dakot a. The MIlers also had two earlier
personal notes with the Bank that were secured by personal
vehi cl es. These three personal notes are not the subject of
this adversary proceeding.



In an effort to track downits collateral, the Bank revi ewed
Gal axy’ s corporate checking account maintained at the Bank
These records indicated that the corporation had paid the
MIllers a total of $20,826.19 in the latter nonths of 2003 and
early 2004. The checking account al so i ndicated that Gal axy had
pai d $2,186.28 to Anerican Funds Group on October 15, 2003, and
had paid two different entities in m d-Cctober 2003 for storage
unit rentals, all transfers which raised red flags for the Bank
regardi ng t he whereabouts of its collateral. Further, according
to Galaxy’'s deposit records for its checking account at the
Bank, deposits were $29,929.99 in Septenmber 2003 and $39, 082. 49
in October 2003, but fell to $3,128.00 in Novenber 2003.

The Bank hired a private investigator. The investigator
with Loren MIller’s assistance, |ocated one storage unit that
contai ned nostly outdated conputer equipnent (described by the
Bank’ s appraiser as cannibalized control wunits, replacenment
boards, a tape backup system obsolete nonitors, and twenty-
year-ol d nodenms of no value, and sone m scell aneous parts and
tools worth $200).

Post-petition, the Bank recovered on Gal axy’s debt: $50, 000
froma personal guarantee given by Monte Kew ey and $150, 860. 90
on SBA's guarantee, leaving a balance of $43,760.00. The
collateral in the storage unit, which the Bank received, has not
yet been |iqui dated.

Loren MIller and his wife, Jean A. MIller, (collectively



“Debtors”) filed for Chapter 7 relief on February 4, 2004, the
sane day Gal axy filed. Debtors’ schedul es indicated they had a
home in which they held no equity and personal property val ued
at $16,685.00. They declared nost® of it exenpt to the extent
of any equity. Debtors’ schedules did not indicate that they
had any property stored in a rental facility, and they did not
i st any assets held by Anerican Funds G oup. They did not |ist
any debt owed to the Bank based on Debtor Loren MIller’s
guar antee of Gal axy’s note.

On April 27, 2004, the Bank commenced a denial of discharge
and nondi schargeability acti on agai nst Debtors. It alleged that
in Galaxy’'s final nonths, Debtor Loren MIler fraudulently took
$20,826.19 in Galaxy's assets rather than paying corporate
creditors and that this sumshoul d be decl ared nondi schar geabl e
under 11 U.S.C. 8§ 523(a)(4). The Bank al so alleged that Debtor
Loren MIler had converted about $40,000 worth of the Bank’s
busi ness collateral and that this sum should be declared
nondi schar geabl e under § 523(a)(6). In seeking a denial of
Debtors’ discharge under 11 U. S.C. § 727(a), the Bank alleged
t hat Debtors Loren and Jean M || er had conceal ed property of the
estate within one year of their petition in an effort to defraud

creditors, that Debtor Loren MIler had failed to preserve

3 Debtors listed “Karakoe Equi pnent” on their Schedul e of
Property Cl ai mned Exenpt but did not val ue that exenption. Thus,
t hey did not exenpt any of it. Soost v. NAH, Inc. (In re Soost),
262 B.R. 68, 72-75 (B.A.P. 8th Cir. 2001).



accurate financial and business records wthout reasonable
justification, and that Debtor Loren MIller had failed to
satisfactorily explain the loss or deficiency in Galaxy's
assets.

Debt ors answered the conpl ai nt saying the funds transferred
to them from Galaxy in Galaxy’'s final nonths reflected
rei mbursenent for personal funds they used to purchase parts and
supplies for the business. They said they did not use Gal axy’'s
checki ng account because they were fearful the Bank would freeze
it. Debtors also stated that in the final nonths they actually
put nore noney into the corporation than they took out, | eaving
a bal ance due them of $3,021.21. Debtors further stated they
had turned over to the Bank all the property |ocated in the
storage facilities. They responded that the deposit wth
Ameri can Funds Group was for an “enpl oyees’ sinple saving fund”
that did not belong to the corporation but to unnaned enpl oyees.

At trial, Richard J. MIller,%a vice president for the Bank,
testified regarding the June 1, 2000, | oan that had been nade to
Gal axy and the security agreenment the Bank had received. He
reviewed the Bank’ s effort tofindits collateral and to realize
on the debt, which he stated was $243,812.56 in principal on the

petition date.>® He said that between August 31, 2003, and

4 Richard MIller is not related to Loren and Jean M| er

5 A conputer print-out fromthe Bank al so indicated Gal axy
owed it $243,812.56 on the petition date. Post - petition



Decenmber 31, 2003, Gal axy’s checki ng account records at the Bank
i ndicated that Galaxy paid Loren or Jean MIller a total of
$20, 826. 19 ($8,475 in Septenber; $8,721.94 in Cctober; $2,000 in
November; and $1,629.25 in Decenber). He acknow edged that he
did not know whether Debtors had used these funds to pay
Gal axy’ s expenses. He did note, however, that the dramatic drop
in deposits into Galaxy’'s checking account in Novenmber 2003
corresponded with a $17,011.22 deposit into Debtors’ persona
checki ng account at Wells Fargo on November 17, 2003. He also
noted that during pre-trial discovery, Debtors did not produce
their Wells Fargo checking account statenment for Decenber 17,
2003, to January 20, 2004, and that they did not provi de expense
reports or receipts regarding any expenses that Debtors clai ned
t hey paid personally for Galaxy during the final nonths of 2003.

Debtor Loren Mller testified that Gal axy first experienced
financial troubles when sonme newer, conputer-related ventures
did not go as planned and when Gal axy began |osing contracts
with |larger corporate custoners after Septenber 11, 2001. By
the summer of 2003, he said he realized that Gal axy’'s revenues
were insufficient for the business to continue. He acknow edged
that he tried to restructure Galaxy’'s debt with the Bank and
that this request was denied. He also acknow edged that Gal axy

made its |last |oan paynent to the Bank on October 9, 2003. He

interest and attorney’s fees do not accrue on the claimsince
the Bank is not fully secured. 11 U S.C. § 506(b).



sai d he decided in October or Novenmber 2003, with his attorney’s
gui dance, to close the business and file bankruptcy for it.

Both Debtor Loren MIler and Debtor Jean MIler testified
that Galaxy billed a nonth in advance for its contracted
services. They stated Galaxy’'s inconme decreased the |last two
nmont hs of 2003 because they did not bill for any future contract
servi ces once they decided to cl ose Gal axy. According to Debtor
Jean MIler, Galaxy sent out its last bills on October 1, 2003,
for contract work to be perfornmed in Novenber. Galaxy’'s | ast
wor k was perforned in Novenber 2003.

Debt or Loren M I | er acknow edged at trial that Gal axy fail ed
to schedule in its bankruptcy the old conputer equi pnent | ocated
in the storage unit. He did not explain why that had happened,
t hough he said the property had been in storage for quite sone
time, not just during the final nonths of the business, and that
he did not feel it was worth nuch. Debtor Loren MIler also
stated at trial that he had been confused during his testinony
at the 8 341 neeting regarding Gal axy’s inventory and equi pnent
and their respective val ues. In an attenpt to clarify the
matter, he stated that when he purchased t he busi ness, the val ue
pl aced on the equi pment was $18, 000.00. He testified that this
equi pment included the mainframes and other ol der conputer-
rel ated equi pnment that Gal axy had turned over to the Bank post-
petition fromthe storage unit. He said the Bank was aware of

this value when it financed his purchase of Gal axy and that the



Bank did not question the value. Bank officer Rick MIller did
not dispute at trial that Galaxy’'s equipment was worth about
$20, 0000 when Gal axy obtained its loan from the Bank. In a
bal ance sheet provided to the Bank dated Septenmber 29, 2003,
Gal axy’ s equi pment was val ued at $18,727.73 and the accunul at ed
depreci ation on equi pnent was stated to be $14,211.19, | eaving
a value of $4,516. 54.

Debtor Loren MIler said Galaxy’s inventory was the parts,
mai nt enance kits, circuit boards, and ot her conputer conponents
that the business used on a daily basis to repair and service
computers and printers. He stated it was worth $20, 000 when he
purchased t he business. He further stated that the value of the
inventory generally stayed around $20,000 until he stopped
replenishing it as the business drew to a close. He further
expl ai ned that Gal axy’s daily busi ness expenses i ncreased in the
final nonths of operation since it had depleted its inventory
and therefore needed to purchase parts and supplies on a daily
basi s.

Debtor Loren MIller acknow edged that Galaxy, through
fifteen checks, paid himor his wfe $20, 826.19 between August
31, 2003, and Decenber 31, 2003. He said in the final nonths of
busi ness he processed sonme of Gal axy’s expenses through his and
his wife s personal checking account because he was afraid the
Bank woul d freeze Gal axy’ s account, and because in the final few

nmont hs of busi ness, sone of Gal axy’s creditors woul d only accept
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paynment by credit card or cash. Debtor Loren MIller testified
that he could not provide the original receipts or expense
reports corresponding to these expenditures from Debtors’
personal account because the docunents had been | ost earlier by
his attorney during sonme office noves or by Debtors when they
changed hones. He testified that he al so took sonme owner’s draw
during the final nonths of the business.

As an intended substitute for Galaxy’'s actual expense
records for the latter nonths of operation, Debtor Loren MIler
provi ded a sel f-prepared statenent (Exhibit V) that he descri bed
as derived from Gal axy’s “Qui ck Books” records. This statenment
covered Septenber 30, 2003, to Decenber 8, 2003. It indicated
that Galaxy paid Loren MIller $4,850.00 in *“sharehol der
di stributions,” $3,631.94 for “Exp. [expenses?] Sept. & O...,”
and $1,629.25 for reinbursement of mnmleage for a total of
$10, 111.19. Two of Debtors’ other “Quick Book” summary records
(Exhibits Z and AA) reflected an additional $5,000 in
shar ehol der distributions were made to Debtors during Septenber
2003; these paynents were not included on Exhibit V.

According to Exhibit V, Debtors wote fourteen personal
checks to cover Gal axy expenses, nostly to enpl oyees i n Novenber

and early Decenmber 2003.°% Debtors’ personal checking account

6 Another entry says Debtors personally paid | egal fees of
$1,500.00 to Tara d asford, the bankruptcy attorney for both
Debtors and Gal axy. Based on Attorney d asford’ s Di scl osures of
Conpensation, it appears $750 was for their personal case and
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does reflect the dates and ampunts for these fourteen checks,
but there is nothing other than their “Quick Book” summaries to
corroborate to whomthe checks were witten or why.

The Qui ck Books sunmary exhibit V prepared by Debtors al so
showed that Debtor Loren MIler deposited with Gal axy $3, 500. 00
on October 9, 2003, $3,233.70 on November 14, 2003, $2,249.96 on
Novenber 26, 2003, and $12,899. 13 on December 8, 2003, for total
of $21,882.79. The exhibit described these deposits as
“sharehol der distributio[ns].” A $3,500.00 deposit with Gal axy
on Cctober 9, 2003, is confirmed by Galaxy’ s checking account
statenment and deposit slips, although the deposit slip indicates
t he $3,500. 00 was actually a check from Rodney Whel fel to Loren
MIller. According to Debtors’ Exhibit V and Debtors’ checking
account statenent, Wbel fel was repaid $3,500.00 in | ate Novenber
2003, with a personal check from Debtors.’

The ot her “sharehol der” deposits on Exhibit V ($3,233.70 on
Novermber 14, 2003, $2,249.96 on November 26, 2003, and
$12,899. 13 on Decenber 8, 2003) were not reflected on Gal axy’s
checki ng account. Three checks from Debtors’ personal account
on Novenber 26, 2003, total $2,249.96. That sum matches a

deposit that Debtors describe on Exhibit V as having been nmade

$750 was for Galaxy's Chapter 7. Gal axy’s and Debtors’
respective Statenment of Financial Affairs failed to disclose
t hese paynents.

" Debtors failed to list this debt repaynment on question 3
of their Statenent of Financial Affairs.
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with Gal axy on Novenber 26, 2003. Consequently, it appears the
$2,249.96 was not an actual deposit into Galaxy’' s account but
rather was a credit on Debtors’ behalf on Galaxy's Quick Books
records. The sharehol der deposits with Galaxy set forth on
Exhibit V for Novenber 14, 2003, and Decenber 8, 2003, also
coincide with checks written fromDebtors’ personal account, but
the two deposits, whi ch total $16, 122. 83, exceed the
correspondi ng checks, which total $10,943.69, that Debtors
personally wote. It was not possible to match the checks and
the Exhibit V “deposits” as could be done with the Novenmber 26,
2003, transactions. Nonet hel ess, the <claimed deposits on
Novenmber 14, 2003, Novenber 26, 2003, and Decenber 8, 2003, were
not reflected on Gal axy’s checking account statenent.

During adverse exam nation by the Bank's counsel, Loren
MIler testified that in Decenmber 2003 he put $11,800.00 into
Gal axy so Galaxy could neet its obligations for payroll,
i nsurance, and “the things that needed to be paid to cl ose down
properly.” He said the $11,800.00 were funds he retrieved from
his personal sinple IRA account. On direct exam nation, and
this tinme relying on his Exhibit V, Debtor Loren Mller
testified that he closed a personal retirement account and
deposited around $17, 000. 00 of these savings account funds into
his and his wife' s personal checking account on Novenmber 17,
2003. He said he then withdrew $12,899.13 of those funds and

deposited them into Gal axy’s account with the Bank on Decenber
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8, 2003.
Debtors di d not produce any docunentation -- other than the
sel f-prepared “Qui ck Books” sunmmaries for Galaxy -- to support

a large Decenber 2003 deposit into Galaxy s account from
Debtors’ personal funds. Gal axy’s checki ng account statenment
for that nonth did not reflect any deposits at all, and Debtors
did not produce a deposit slip for the clainmd transaction

When asked why Gal axy’s Decenber 2003 bank statenment did not
reflect the $12,899.13 deposit, Debtor Loren MIller said the
statenment was inaccurate. Debtors’ personal checking account
statenent for Novenber 20, 2003, through Decenmber 16, 2003,

i kewi se does not reflect any withdrawals for $12,899.13, and
t he bal ance on Decenber 16, 2003, woul d not have been sufficient
to cover a check for that ampunt absent additional deposits.

W t hout expl anation, Debtors did not produce during discovery or
introduce at trial their personal checking account statenent for
Decenmber 17, 2003, to January 20, 2004, though Debtor Loren
Mller testified that he had obtained a copy of it fromthe Bank
and that his attorney now had it.

Debtors’ personal checking account does confirm a deposit
of $17,011.22 on Novenber 17, 2003, but no deposit slip was
produced to show the source of that deposit. Debtor Loren
MIller testified that $16, 332. 00 of the $17,011. 22 were funds he
withdrew from his sinmple IRA account from his enploynent at

Gal axy. He said the other funds deposited into their personal
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account included $4,000 to $6,000 fromhis Karakoe busi ness. He
testified that he did not directly deposit any of Galaxy's
accounts receivable into their personal account, but he
confirmed that he did take funds from Gal axy’s account for
rei mbursement of the Galaxy bills he had already paid. He
acknow edged that his wife was not working at the time, so she
was not generating any of the funds that were deposited into
t heir personal checking account.

Debtor Loren MIller testified that he kept a separate
checki ng account at Wells Fargo for a Karakoe business that he
oper at ed. Total deposits into that account for December 18,
2002, through Decenmber 17, 2003, were $15,046.76, while tota
wi t hdrawal s were $12,015.79. Bank statenments for 2003 for
Debtors’ personal checking account and the Karakoe checking
account show Debtors transferred funds between the two accounts:
a total of $1,055.00 was transferred into the Karakoe account
from their personal account and a total of $5,495.00 was
transferred into their personal account from the Karakoe
account. Whet her any of the Karakoe account’s checks were
witten to or for the benefit of Debtors or Galaxy is unknown.
The Karakoe account statenent for Decenber 18 to Decenber 31,
2003, was never produced during discovery or placed in evidence.
No | arge deposits, checks, or transfers were nmade in the first
hal f of the nonth, however.

The Court requested Debtors’ federal incone tax return for
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2003 to see whether it reflected a $16,332.00 wi thdrawal from
Debtor Loren MIler’s sinple | RA account. The tax return showed
that Debtor Loren MIller closed four separate sinple I|RA
accounts with American Funds. The four totaled only $4,152. 09.
Debtors also reported “Wages, salaries, tips, etc.” of
$5, 536. 00, but the source of that incone is unknown, since no W
2 fornms were attached and the first page for the attached
Schedule E for Galaxy (a Sub S corporation) was m ssing.

Based on Gal axy’s “Qui ck Books” summari es, Loren M Il er took
net officer’s salary of $4,609.52 from Galaxy between
January 10, 2003, and March 14, 2003. There is no record on
whet her Gal axy made any ot her paynents to Debtors between March
14, 2003, and August 30, 2003.8 Total deposits into Debtors’
personal checking account in 2003 were $103,773.13. \When the
Kar akoe account transfers of $5,495.00, Debtor Loren Mller’s
officer’s salary of $4,609.52, the $4,152.09 in deposits from
the closing of Debtor Loren MIller’'s sinple IRA accounts, and
the $20,826.19 in acknow edged transfers from Gal axy’s account
are subtracted from these total deposits, a balance of
$68, 690. 33 remains. The source of the remaining $68,690.33 in
2003 deposits was not revealed at trial, and Debtors’ Statenment

of Financial Affairs (questions 1 and 2) failed to list any

8 On question 1 of Debtors’ Statenment of Financial Affairs,
Debtors failed to di sclose any paynents that Gal axy made to t hem
during 2003 (gross amounts are to be disclosed). On question 23
of Galaxy’s Statement of Financial Affairs, Galaxy failed to
di scl ose any 2003 paynments to insider Loren MIIler
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gross inconme in 2003 for Debtors.
1.

The party bringing a denial of discharge conplaint has the
burden of proof by a preponderance of evidence. Far ouki v.
Em rates Bank International Ltd., 14 F.3d 244, 249 (4th Cir
1994) (cited in Cepelak v. Sears (Inre Sears), 246 B.R 341, 348
(B.A.P. 8h Cir. 2000)). Once the conplainant has made a prim
facie case, the burden may shift to the debtor to provide
sati sfactory, explanatory evidence. Farouki, 14 F.3d at 249.
The ultimate burden rests with the conplainant. 1d. Only one
subsection wunder § 727(a) needs to be satisfied for the
di scharge to be denied. 1Id. at 250. However, since the deni al
of a debtor’s discharge is a harsh sanction, 8 727(a) is
strictly construed in the debtor’s favor. Floret, L.L.C .
Sendecky (In re Sendecky), 283 B.R 760, 763 (B.A.P. 8th Cir.
2002) .

The Bank chal |l enged Debtor Loren Mller’'s eligibility for
a discharge on three grounds. |In particular, the Bank alleged
t hat he concealed or failed to preserve records regarding
financi al condition and busi ness transactions, which is governed
by 8 727(a)(3). That subsection provides:

(a) The court shall grant the debtor a discharge,
unl ess- -

(3) the debtor has conceal ed, destroyed,
nmutilated, falsified, or failed to keep or
preserve any recorded i nformation, including
books, docunents, records, and papers, from
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which the debtor's financial condition or

busi ness transactions m ght be ascertained,

unl ess such act or failure to act was

justified under all of the circunstances of

the case[.]
11 U.S.C. 8 727(a)(3). This Code section is designed to insure
that a discharge is given only upon a “true presentation” of a
debtor’s financial affairs and to insure that the creditors and
trustee do not have to rely on a debtor’s oral recollections
about his financial transactions. Klingler v. Hosler (In re
Hosler), 309 B.R 540, 549 (Bankr. CD. [Ill. 2004).
Consequently, a debtor nust produce

records which provide creditors wth sufficient

information to determne his or her financia

condition and to trace his or her financial dealings

with substantial accuracy and thoroughness for a

reasonabl e

period of tinme |leading up to the bankruptcy filing.

Kaler v. Remly (Inre Remly), 314 B.R 790, 799 (Bankr. D.N. D
2004) (citing Grau Contractors, Inc. v. Pierce (In re Pierce),
287 B.R 457, 461 (Bankr. E.D. M. 2002)).

There is no intent to deceive element to 8§ 727(a)(3)
Sendecky, 283 B.R at 764. I nstead, the debtor is held to a
standard of reasonabl eness. First State Bank of Newport v.
Beshears (In re Beshears), 196 B.R 468, 474 (Bankr. E.D. Ark.
1996) . The debtor is required, in regards to his record
keeping, to "take such steps as ordinary fair dealing and commpn
caution dictate to enable creditors to |learn what he did[.]"

ld. (quoting Koufman v. Sheinwald, 83 F.2d 977, 980 (1st Cir.



-18-

1936) (cite therein)); Hays v. Cummins (In re Cummns), 166 B.R
338, 359 (Bankr. WD. Ark. 1994). Whether a particul ar debtor’s
financial records are sufficiently conplete and accurate is
determ ned on a case by case basis. Hosl er, 309 B.R at 549.
Factors to consider include the debtor's educati on and busi ness
experience, the size and conplexity of his business, and any
speci al circunstances. Beshears, 196 B.R at 474 (quoting
therein Anderson v. Wess (In re Wess), 132 B.R 588, 592
(Bankr. E.D. Ark. 1991)). Once the conplainant makes a prim
facie show ng of inadequate records, the burden then shifts to
the debtor to justify the absence of the record. Davis v. Wlfe
(Inre Wlfe), 232 B.R 741, 745 (B.A.P. 8th Cir. 1999).
M.

The Bank has shown by a preponderance of the evidence that
Debtor Loren MIller has failed to keep and produce materi al
records regarding Debtors’ financial transactions |eading up to
their bankruptcy filing. The present record clearly shows four
i nportant records were m ssing. First, Debtor Loren Mller
failed to provide a bank statement and copies of checks for
Debtors’ personal checking account from Decenmber 17, 2003, to
January 20, 2004, when a large transfer from Debtors to Gal axy
was in dispute. Second, Debtor Loren MIler failed to provide
a bank statenment and copies of checks for his Karakoe account
from Decenmber 18, 2003, to m d-January 2004, one of the tines

when Debtors’ inconme was at issue. Third, Debtor Loren M|l er
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failed to provide a deposit slip regarding the $17,011. 22 t hat
was placed into Debtors’ personal checking account on Novenber
17, 2003. There was no supporting evidence that nost of it canme
from Debtor Loren MIller's sinple IRA accounts as he had
testified. |In fact, his tax return for 2003 showed that four
sinple IRA accounts were closed, but they totaled only
$4, 152. 09. Fourth and finally, Debtor Loren Mller failed to
produce any reliable records regardi ng the expenses that Debtors
claimed they paid for Galaxy in the latter nonths of 2003

W t hout copies of bills, statenents, cancell ed checks, or other
proof of what these expenses were, when they were paid, and by
whom t hey were paid, creditors are left to wonder what happened
to funds Gal axy and Debtors received in the final nonths of
2003. Debtors’ Exhibit V, which Debtors offered as an
alternative to the needed records, was self-prepared and not
wel | - supported by any i ndependent evidence.

The remaining question is whether Debtor Loren Mller’'s
failure to keep and produce these records was justified. It was
not. The bank account statenents and copies of relevant checks
and deposit slips should have been easily obtainable from
Debt ors’ bank. There was no expl anation why this was not tinely
done.

As to the m ssing records regardi ng t he Gal axy expenses t hat
Debtors claimed they paid, Debtor Loren MIller testified these

records were | ost. That explanation, however, falls short.
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When were they lost? By whon? \Why was he unable to obtain
duplicate bills or proof of paynent from Galaxy's creditors?
The present record left those obvious questions unanswered.

Debtor Loren MIller made sonme brief references to his
grandson’s illness and untinmely passing in |late 2003. While the
Court extends its condol ences to the famly on such a difficult
| oss, the situation, according to the record, had no bearing on
Debtors’ record keeping or on Debtors’ ability to furnish these
necessary records some nonths later when this adversary
proceedi ng arose.

In essence, the Court was left with Debtor Loren MIller’s
unsupported testinony, a whole nonth’s gap in bank statenents
for Debtors’ checking account and for Debtor Loren Mller’'s
Kar akoe account, no independent docunmentation regarding the
clai med expenses paid for Galaxy, and poor and conflicting
records regarding withdrawals from his sinple I RA account and
correspondi ng deposits into Debtors’ personal checking account
and then into Galaxy's checking account. Wthout this
information, the Court, creditors, and the case trustee were
unable to accurately ascertain Debtors’ financial condition or
assess the nature of the <clainmed expense transactions on
Gal axy’ s behalf. Accordingly, Debtor Loren MIler’s discharge
nmust be deni ed under 8§ 727(a)(3).

The record does not support a deni al of Debtor Jean Mller’s
di scharge. Only one denial of discharge allegation against her

was brought by the Bank’s Conplaint. The Bank all eged that she
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(and her husband) transferred or concealed property of the
estate within one year of their petition, which is governed by
§ 727(a)(2)(A). However, the factual allegations in the Bank’'s
conplaint referenced only the mssing assets of Galaxy's
bankruptcy estate, not Debtors’ estate. Since the separate
corporate identity cannot be ignored, relief for the Bank
agai nst Debtor Jean MIller under 8§ 727(a)(2)(A) is not
appropri ate. Nort heast Nebraska Econom c Devel opnent District
v. Wagner (In re Wagner), 305 B.R 472, 475-76 (B.A.P. 8th Cir.
2004) .

An appropriate order and judgnent shall be entered.

Dated this 4th day of March, 2005.

BY THE COURT:

/sl Irvin N Hoyt

Irvin N. Hoyt
Bankruptcy Judge

ATTEST:
Charles L. Nail, Jr., Cerk

By: /sl Christine Kraner
Deputy Clerk
( SEAL)




